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Cay A TiIIack,EI Stuart |I. Gaff and Patricia M DeSi none of
Schiff Hardin & Waite for Candl e Corporation of Anerica.

| di Aisha O arke, Trademark Exam ning Attorney, Law Ofice 105
(Thomas G Howel |, Managi ng Attorney).

Bef ore Seeher man, Bucher and Bottorff, Adm nistrative Tradenark
Judges.

Qpi ni on by Bucher, Adm nistrative Tradenmark Judge:

Candl e Corporation of Anerica has appealed fromthe refusal
of the Trademark Exam ning Attorney to regi ster CANNED HEAT as a
trademark for “solid fuel conposed mainly of alcohol for use in
war m ng food.”EI Regi strati on has been refused pursuant to

Section 2(e)(1) of the Trademark Act, 15 U. S.C. 1052(e)(1), on

! The Tradenmark Exami ning Attorney argues that M. Cay A Tillack
has not been authorized to represent applicant. Wile M. Tillack is
nowhere listed on the firmletterhead and has not been specifically
mentioned in a power of attorney, her objection is not well taken.

M. Tillack is an attorney who upon signing and filing the Notice of
Appeal in this case is authorized to represent applicant in this
matter. See 37 C.F.R 810.14 and TBMP §114. 03.

2 Application Serial No. 75/469,369, filed April 17, 1998. The
application is based upon asserted dates of first use and first use in
comrerce on January 12, 1915.
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the ground that applicant’s alleged mark is nerely descriptive
of its identified goods.

Applicant and the Exami ning Attorney have filed briefs.
Applicant did not request an oral hearing.

W affirmthe refusal of registration

In the initial Ofice action, the original Trademark
Exam ning Attorney submitted a dictionary entry defining “canned
heat” as “fuel packaged to be used in snmall cans for heating, as
wi th chafing dishes or in portable stoves.”u Furt hernore, she
introduced into the record fifty-five LEXIS/NEXIS stories, many
of which used the term*“canned heat” in the manner of a generic
term In fact, the Trademark Exam ning Attorney concluded from
the wei ght of the evidence that the applied-for mark was
actually “a generic termfor the identified goods.”

In response, applicant argued that the termis suggestive
at worst, requiring the exercise of one’s imagination to reach
any conclusion that the product is an al cohol -based fuel used to
warm food. |In response to the single dictionary entry placed in
the record by the Tradenmark Exam ning Attorney, applicant cited
to eleven different dictionaries wherein nine had no “canned
heat” entries and two dictionaries had entries that recognized

“Canned Heat” as a trademark. Furthernore, applicant contended

3 Random House Webster’s Unabridged Dictionary (El ectronic Version)
1996.
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that a close exam nation of the NEXIS stories reveals fewer

i ncidents than the nunber of danaging “hits” quoted by the
Trademar k Exam ni ng Attorney, and that these were sinply

occasi ons where organi zations, merchants or journalists had
apparently msused its trademark. Furthernore, applicant argued
that its predecessors in interest had owned a federal trademark
regi stration for CANNED HEAT (that was inadvertently permtted
to | apse), and applicant submtted a copy of a settlenent
agreenent froma conpetitor (resulting fromearlier litigation)
recogni zing applicant’s rights in the mark “CANNED HEAT.”

In the Ofice’'s final refusal, the Trademark Exam ni ng
Attorney conceded that the term “Canned Heat” may have been a
good trademark when it was first used in 1915. However, she
contended that it has since becone generic, and submtted
addi ti onal evidence in support of this position (e.g., Wb pages
drawn fromthe Internet, nore uses taken from LEXI S/ NEXI S
stories, a second dictionary entry, and uses in the
identifications of goods of federal trademark applications).

In its brief, applicant maintains that its trademark is not
descriptive, and that it is certainly not a generic term
Applicant also argues, in the alternative, that if the Board
shoul d find CANNED HEAT to be nerely descriptive, the term has
acquired distinctiveness through nore than eighty-five years of

pronotion and use. In support of this claim applicant noted
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that earlier in the prosecution of this application, it had
proven such distinctiveness with the subm ssion of a settl enent
agreenent signed by a conpetitor.

It continues to be the position of the new y-assigned
Trademar k Exam ning Attorney in her appeal brief that CANNED
HEAT “i mredi ately conveys information” about the goods because
the goods are “fuel in a can.”

We begin by noting that the only issue before the Board in
this case is whether the term “Canned Heat” is precluded from
registration on the Principal Register under the provisions of
Section 2(e)(1) of the Lanham Act as being nerely descriptive.
In its appeal brief, applicant, for the first tinme, argues that
this mark has acquired distinctiveness. The problemis that
appl i cant shoul d have made such a claimduring the prosecution
of its application, and not waited until it filed its brief to
make these assertions. Accordingly, because this issue was not
raised in a tinely manner, we have not given it any
consideration in reachi ng our decision.

Al t hough applicant argues CANNED HEAT is inherently
di stinctive, the weight of the evidence as a whole conpels us to
find otherwise. The real issue herein is public perception of
applicant’s alleged mark, and judged by that neasure, we find
this term in the year 2001, to be, at the very least, nerely

descriptive.
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As applicant correctly argued, sone of the articles the
Trademar k Exam ning Attorney drew fromthe LEXI S/ NEXI S dat abase
do not support her refusal. Three “hits” suggest trademark
usage in that they have the words in quotation marks (“canned
heat”) and/or with the initial letter of each word in an upper
case format (Canned Heat). Four of the citations were to a
bl ues rock band known as “Canned Heat”, five of the excerpts
were citations to foreign publications or wire-service stories,
five other entries were “noise,” plucked fromthe database
nerely because the word “canned” occurred in close proximty to
the word “heat” (e.g., “Canned or heat sterilized seafoods..)),
and sone of the stories appeared nore than once.

On the other hand, a majority of the references placed into
the record by the Trademark Exam ning Attorney, from LEXI S/ NEXI S
and fromthe Internet, denonstrate a variety of contexts in
which this termwas used interchangeably w th al cohol burner,
cooking fuel, chafing fuel, gels or solid gels, canned fuel,
etc. Irrespective of the manufacturer, the references are to a
product rmuch like applicant’s, nanely a gelled fuel in a
cani ster used for cooking or heating foods. The term “Canned
Heat” (wi thout quotation marks in the originals) was used in
| istings of energency supplies put out by the Federal Energency
Managenent Adm nistration (FEMA) as well as in newspaper

articles providing guidance on energency supplies, survival
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kits, and hurricane preparedness. The termwas also used in
articles referring to those in the catering industry and to
vendors of food warners, cookware and chafing dishes. This
pervasi ve usage of the term “canned heat” in a non-trademark
sense to refer to gelled fuels for cooking or heating foods is
consistent wth several dictionary definitions placed into the
record by the Trademark Exam ni ng Attorney.

In arguing that its mark is not nerely descriptive,
applicant takes the position that these two English-|anguage
words, conbined in this nmanner (the admittedly descriptive word
“canned” followed by the admttedly descriptive word “heat”),
are not able immediately to convey information to prospective
consuners about its cans of chafing fuel.

However, because our decision must turn on current public
per ceptions, we cannot analyze this question in a vacuum and
| ook only to the words al one. Rather, we nust ook to all the
evi dence which is of record, and the evidence, as indicated
above, shows that canned heat is used as a termfor goods
identified in applicant’s application. Accordingly, we find
that it immediately and directly conveys to consuners what the
goods are.

As to applicant’s contention that this termwas the subject
of a federal registration from 1916 until 1996, the question of

whet her or not the term*“Canned Heat” was inherently distinctive
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when it was previously registered in 1916 is not before us. It
has been consistently held that an expired registration nerely
constitutes evidence that the registration i ssued, and hence an
expired registration is inconpetent as evidence of any presently
existing rights in the termwhich had been the subject matter of

the registration. See Sunnen Products Co. v. Sunex Int'l Inc.,

1 USPQ2d 1744, 1747 (TTAB 1987). \Whatever benefits pertained to
the registration, including the evidentiary presunptions
af forded by Section 7(b) of the Trademark Act, 15 U. S.C
81057(b), are lost when the registration expires or is cancel ed.

See Anderson, Cayton & Co. v. Krier, 478 F.2d 1246, 178 USPQ

46, 47 (CCPA 1973). As noted above, the issue to be determ ned
i's not whether the termsought to be registered was nerely
descriptive in 1916, but whether such termis presently nerely

descriptive, at the time registration is currently sought.

Decision: The refusal to register is affirmed.



